ATTORNEYS

Thomas D. Perkins
Attorney

317.237.3474 ()
317.237.3500 (f)
tperkins@fbtlaw.com

September 13, 2012

Richard L. Sharp

President, Carmel City Council
Carmel City Hall

Onc Civic Square

Carmel, IN 46032
(rsharp@carmel.in.gov)

Re:  Carmel Redevelopment Commission Refinancing — Initial Report
Our Matter No.: 0123312/0598182

Dear Mr. Sharp:

Thank you again for allowing Frost Brown Todd LLC to assist the Carmel City Council
(“Council”) regarding the restructuring and refinancing of the debt of the Carmel Redevelopment
Commission (“CRC”), as reflected in Ordinance D-2100-12 (the “Ordinance™). As you
requested, this is an initial report regarding the transactions that form the basis of the Ordinance.
To prepare this report, we have consulted the professionals hired by the CRC and the City to
prepare the Ordinance, and we have reviewed the documents provided by the professionals
regarding the transactions.’

Background

As Loren Matthes, financial advisor with H.J. Umbaugh and Associates, stated at the
August 16, 2012, Finance Commitlee meeting, the CRC’s curent debt structure is
“unsustainable.” Without the proposed refinancing, the CRC would be required to renegotiate
some of the proposed obligations to meet its projected revenue, and possibly pay relatively high
intercst rates. The inability of the CRC to meet all of its debt obligations could also force the
imposition of a Special Benefits Tax (“SBT”) to pay debt service on outstanding bonds.
Ultimately, it may require more public money to pay all of these CRC debts proposed to be
refunded as they are currenty structured, than it will by refunding them with bonds secured by
the SBT.

It is important to understand the structure of the debts proposed to be refinanced. The
obligations proposed for refinancing fall into five (5) general categories: lines of credit

"'We have not yet received all of the documents that we have requested, but are cooperating with the other
professionals to focus our document requesis and conduct our review as expeditiously as possible,
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("LOCs™), land sale contracts, Installment Purchase Contracts (“IPCs™), Certificates of
Participation (“COPs™), and grant obligations. These types of transactions can be defined as:

Lines of Credit: much like a personal line of credit, a financial institution agrees to
provide credit to the CRC, up 10 a maximum amount, at an interest rate and subject to
other terms; typically short term (renewals are routine, but not guaranteed), and offers
flexibility.

Land Sale Contract: an agreement for the purchase of real property where the buyer (the
CRC for purposes of these transactions) does not take out a mortgage, but instead agrees
to buy the property by making financing payments in regular installments over time; full
title docs not transter to the buyer until the final payment is made.

Installiment Purchase Contract: a developer agrees to purchase assets on behalf of the
CRC, which agrees to pay for the assets over time by making scheduled payments; the
developer can then pledge the income stream from the installment contract to a financial
institution in cxchange for a loan or access to credit to purchase the asset.

Certificates of Participation: a type of security whercby the CRC pledges a share of its
future income in exchange for a loan or access to credit from a sophisticated lender.

Grant_Obligations: an arrangement in which the CRC agrees to make grants (o an
organization, and thal organization then uses the grant agreement to secure credit; the
organization then makes grants back to the CRC from the credit.

An executive summary of these transactions has been attached as Tab 1 to this report.

All of these transactions occuired in the context of pre-existing debt related to the CRC
and its projects. In 2005, to finance the construction of the Performing Acts Center (“PAC™), the
City issued approximately cighty million dollars ($80,000,000) of bonds (“2005 PAC Bonds”)
secured by the SBT. 1In 2006, the City and the CRC issued approximately nine million
($9,000,000) of bonds (2006 COIT Bonds™) for City Center construction. In April 2008, the
City and CRC issued fourteen million dollars ($14,000,000) in bonds (*2008 TIF Bonds™). The
first IPC proposed for refinancing was executed by the CRC in December 2008 (Regions IPC,
$25,000,000 at the time, current par value of $16,667.601). At that time, the CRC alrcady had
bond debt of approximaltely one hundred million dollars ($100,000,000).°

To put those numbers in context, it is also helpful to understand the TIF revenues during
that time period. In 2008, the CRC collccted approximately ten million, seven hundred and fifty
thousand dollars ($10,750,000) of TIF revenue. In 2009, the revenue was approximately thirteen
million, seven hundred and eighty thousand dollars ($13,780,000). In 2010, the revenue was

2 In November 2010, the CRC also took on sixteen million, three hundred thousand dollars ($16,300,000) of COPs
{the 2010C COPs) which are not currently proposed for refunding.
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approximately fifteen million dollars ($15,000,000).  And in 2001, TIF revenue was
approximately sixteen million four hundred and sixty thousand dollars ($16,460.000).

Validity of Underlving Qbligations

In order to issue bonds to refinance the cuwrent debt, an assessment must be made
concerning the validity of the underlying obligations. However, we believe that, even if
irregularitics exist because of a past failure to obtamn Council approval, the Council can now
ratify the actions of the CRC and preserve the validity of the debt in the course of the
refinancing.  With respect (o the validity of its actions without Council approval, the CRC is
specifically allowed under Indiana law to purchase real estate, including by land sale contract.
Ind. Code § 36-7-14-12.2(a)(1). In addition, the CRC is allowed to accept “loans, grants, and
other forms of financial assistance™ from any source. 1.C. § 36-7-14-12.2{1)(24). The Indiana
Attorney General issued an opinion that the execution of the 1IPCs by the CRC was vahd.
Several local law firms went further, issuing a memorandum that delermined that such TPC
arrangements were clearly not “bonds” — required to be approved by the Council — within the
meaning of applicable law. That opinion and memorandum are attached as Tab 2.

Indiana law is vague as to the labels for these transactions. For political subdivisions, the
definition of “bonds™ includes any evidence of indebtedness payable from property taxes. LC. §
6-1.1-20-1. But, redevelopment commissions can engage in “other methods of rajsing money”
that do not constitute bonds. 1.C. § 36-7-14-25.1. Based on the legal advice provided by its
attorncys, the CRC avoided issuing “bonds” for these debts, That allowed the CRC to
cffectively avoid Council review and become obligated for a significant amount of debt that 1s
now described as “unsustainable.” Also, this ambiguity in the law can result in a circular flow of
money.

For instance, TIF funds cannot be used to pay operational expenses. 1.C. § 36-7-14-
39(b)(3)(L)." Yet, the CRC may make payments from TIF funds on any “obligations” for the
purpose of financing redevelopment within an allocation area. L.C. § 36-7-14-39%(b)(3)(A). This
can include grants to “ncighborhood development corporations.” LC. § 36-7-14-12.2(a)(26).
And, as noted above, the CRC is also allowed to receive grants from any source. 1.C. § 36-7-14-
12.2(a)(24).  So, the mechanism exists for the CRC to grant money to a development
corporation, and then receive grants from that same organization in return.

This did, in fact, happen. In 2011, the CRC granted approximately six million
($6,000,000) to the Carmel City Center Community Development Corporation (“4CDC”), a
501(c)(4) organization, pursuant to grant agrcements. In return, the 4CDC obtained lines of
credit, using the grant agreement as sccurity, and granted approximaltely five million, five

7 This is also the audit position of the State Board of Accounts. See SBOA 2008 Carmel Audit.
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hundred thousand ($3,500,000) back to the CRC.* Ostensibly, the grants to the 4CDC may have
been TIF funds. But, once the money was returned to the CRC, it treated such funds as no longer

being subject to the TIF limitations,

Propriety of Refinancing

Notwithstanding the legal questions raised by these arrangements, there uare several
factors that suggest it is prudent to consider restructuring or refinancing these obligations sooner
rather than later. Interest rates are historically low, the City’s credit rating based on its taxing
power is high, and there are predictions of some potential for interest rate volatility before the
end of the ycar. Securing a low interest rate now will maximize the savings o at least the CRC.
Further, there are bond payments coming due in 2(13. Packaging the proposcd obligations into a
single bond issue will make it more likely that the CRC can make newly refinanced bond
payments without requesting assistance from the City’s general fund.

Bu, there may likely be a future cost to providing the City’s backing to these refunding
bonds. Currently, none of these obligations are supported by the pledge of an SBT. But, the
CRC’s refunding plan asks the City to provide an SBT backup 1o secure the lowest interest rates.
Current projections by Umbaugh provide for 1.06:1 coverage ratio of CRC income 1o the debt
service. One problem with the coverage rutio presented to the City by Umbaugh is that it clearly
assumes a significant growth in future TIF revenues — almost doubling over the next twenty five
(25) years. In other words, that slim margin, which would barely be sufficient to avoid the SBT,
18 based on a prediction of future development in the TIF districts, not current TIF collections.

If CRC revenues are insufficient, for whatever reason, the proposed refinancing makes it
very likely that the SBT will be levied. [f the current obligations are not refinanced, the lenders
may have recourse against the CRC and other institutions, but the SBT is not an option. But, as
mentioned above, if CRC revenues are insufficient to meet the debt service on the 2005 PAC
bonds, which has historically been supported by TIF revenues, then an SBT may be required.

Proposed Reforms

The Council expressed an interest in reforming the structure of the CRC to hinder
additional indebtedness. Under Indiana law, redevelopment commissions have broad powers.
Similarly, under Home Rule, political subdivisions have broad powers to control the mechanisms
of Jocal government.

Under Home Rule, the City can mandate reforms of the CRC to provide fiscal stability
and public transparency. Some of these reforms can include: staffing the CRC with City
employees, making the City Fiscal Officer the fiscal officer of the CRC, requiring compliance

" n 201 1, the 4CDC also granted two million, five hundred thousand dollars ($2,500,000) to the Center for
Performing Arts. Understandably, it appears that the 4CDC operates at a net loss. For 2012, this includes a redacied
entry of a payment of one hundred thousand dollars ($100.000) to an unknown payee.
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with the Access to Public Records Act for businesses that receive grants from the CRC,
mandating that the CRC Tfollow the same budget process as other City departments, and
continuing the controls that were established carlier in 2012.

Conclusion

The Council has an obligation to make decistons for the bencfit of the City of Carmel.
This refinancing presents an opportunity to reduce the debt expenses that the CRC has incurred,
cstablish financing that is sustainable, and implement controls on additional spending. It does,
however, clearly increase the risk that the SBT will be levied in the future.

Very rruly yours,
FROST BROWN TODD LLC

/s/ Thomas D. Perkins

Thomas D. Perkins

TDP/slr

INDLibrary? 0123312.0598182 1152976v3
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Carmel Redevelopment Commission Debts to be Restructured - Executive Summary

Date of Current Interest y Redemption
Type Creditor Other Invalved Entities Collateral/Prajects £RC Authorization 2 " Par Amount = - Maturity Date Recemption.
I - ——— — Irsnsaction(s - Rate Date
12/30/2008,
IPC Regions VFW, Parcel 7C Garage, 1/5/2008, $16,667,601 458 1/7/2016 anytime
Carmel Lofts, LLC; Carmel Right of Way, elevators, fire 3/19/2009,
Lofts Garage, LLC; Carmel protection, interior Res. 2008-11 5/7/2008,
Keyst G
Theater Development eystone Group, LLC arnamental, miltwark, air 110/15/2008) 1/28/2010,
Company, LLC handler, acoustical, stage &/2/2010,
etuip., lighting, signage 9/30/2010,
IPC Regions 8f22/2011 57,157,434 4.96 1/7/2016 anytime
\ilage Financial ””mwﬁ__ﬁ““wn w»:nmma., Res.2008-11 | 8/31/2009,
[k
ge Finzncia seating. {10/15/2008) 5/27/2011
sound equipment "
1PC Mercantile 59,613,041 4.75 6/1/2016 anytime
Companents of cancert hali
- | Theat {78}, main stage theater, Res. 2009-10
ommﬁ_” BM”ﬂmn_.o sy, |Wells Fargo (Trustee), cra|20K box thester, parkiog. | (12/28/2003) | 12/1/2008, 1/15/2018 @
i ells Far;
cop Oppenheimer P mpany, go (Trustee), garage, parcel 16, 2010-1 1/20/2010 $37,905,000 7.75-8 1/15/2035 102%
LLC
streetscape and (1/20/2010) 1/15/2018 @
cop Cppenheimer imarovements $2,510,000 9.25 1/15/2035 102%
Parcel 16, limestene, red 2/23/2010,
clay tile, café equip., 3/7/2010,
lighting, seating signage, b 441812010,
Carmel Theater RE| Real Estate Services, R B & slgnage, bar /28]
Developrent Compar LLC; Pedcor Residentia), |0 P motorcourt Res. 2005-10 S/9/11,
e P Pam, _.,..n. esiaential improvements, kitchen {12/18/2008} 6/7/2011,
equip., FF&E, studic & 6/24/2011,
Tarkington lighting, gift 771372011,
Ipc NI shop, wood flooring, ete. 9/13/2011 $2,860,696 53 3/1/2015 anytime
BI5, LLC; BIS H . -
Carme] Theater _..A.n REl (Shapire's) Building
Devalopment Campan Real Estate Services, LLC; equipment, kitchen 6/10/2010
P P3| Firet Financial Bank; q ._u :
LLC Shapira's €. ) equipment
1T r N
IPC urs pire’s Harme, fne $2,500,000 475 6/30/2015 anytime




PIT'BLLESTS 2101
B/u g/u eju 606'STES 600T/0L/1T SORYD JT1 “doid umol plo 211 "dougd Umal plo: 241 ot
gju eju B/ 9£r'I8T TS 1102/t/€ MS "BAY PIE /St 317 'Uyordqgog 271 ‘uyoriqgog od1| &1
efu g/u efu OB¥ FETS QTGL/LT/T MS IS PUE 197 Pue 157 177152 [ EMER R4 adil st
BLAUR ST0Z/11/21 +0'E 000'000"4TS SIIEH QWA adif st
577 “18ua Liisaqg eurpu)
271 "2yy0 10apag
: z1 pue 177 |eUBpIS3Y Joapag
1102/4/21 MNNM_\NQHL T v 2 518%18d 't asely ~dio7 JujsnoH e8e|ia [el3ueUl4 aZe;
‘earti|1aey Bupaed T aseyqd | ‘D77 "181uad A [swien
7T U9 Yyl o IFea :
dion Suipun 4 209pad
= croc/or/e & 0BG BENES 6007/01/6 Py au|aBuey ‘S Z1Z1 24D Yim 1L se sIauyez :ao&ﬁmcwwm_mw._w - A 2 =T
ETR S TT0Z/TE/ZT T+408N/s 000'DD0'es {Bunoaes uping ANy aneq Jueln]  or
0107/82/21 wﬁ‘wﬂwﬂwﬂ Aun pue uolsuaina Aepm plenl
s,ueialan] 'anuaady Bunjiey
swtve ££02/ST/7 SE'Y o00'00s TS T10Z/08/6 slIeH QWg wein| pr
(1107
“t2/8 3sea| Wawa.By s j0ey 2435 O .
wn|nad} (sonz/ot/eT) a o ‘131e34 L A LoRupte
J31EEU] DUE BUIpIng 22140 elal
{600Z/LT/TT OT-600T ‘s34 1103 10 sasea yioog ‘Auedwrod
18y 2IA1D) 24 ulssyue : 1 tended wnnatad
{600Z/ET/L
ase3| 435}
Stniue £102/1/¢ SLTHIOEN  [000°005°2S T102/4t/T :85&;: a9 SUIRH ONE 301 &7
G-1T0Z 53y
swniue £102/1/1 SL'E+Y0EIN/S'E 00000578 oTO/8T/TT Smom\__.m:: 205w EENERYETR] oz
Si-0107 "S3Y
awniue TIOL/OE/TT Tl /ey 000'0DS2S T102/08/1T n:ow.._n.\ﬁs a3 JuleN/INGID jelo)| B
6-TI0T 534
swnAue TTOT/E/TT THWHA/SE  |000°00572% 0z/8iT :Sﬁ:.\a . Jajmay plo}] IGY
B-T107 "534
awniue 10z 1/21 SEH0EN 000°000'5% e QSN_:.:: Sa3r |ERuRL JBlS so s
B-TTI0T "say
awpAue L1072t [Z53 L16°876°65 f1ozfi/s suoiday EPT I
a0efie
T/
TR/l
T/
TTOI/FE/OY 2 “dinbal
Tz Vot Ju124-3p ‘s2100%1 UoyBuye |
T102/71/6 ‘3mdau pue Fuys syl
TI0Z/ST/L “dinbe Juliales siandwos
‘roefees/e “afeuds suleunoy 51
"TTOR/0T Y .moom_..mﬁu_.mz ‘sjuaLLaACIdW 3583 "dinba| | om ‘Augdwed awdofaasg
‘TT0Z/v/E QF-g0cc =2 AILND3S ‘SIUAWSAGIEW] FRANNIS 385 23 13 PER-ENTRCIVE S
TI0T/51/T uss.8 "dinba ssnuw
TI0ZAILT ‘22140 %aq ‘WassAs avoud
TI0Z/1/T J¥d ‘Wnes/|jem ‘Buizess
0102/ 3500| ,‘sdedspiey, ‘3844
‘oraz/sziot
‘010z/9/01
‘oroz/ee/e
‘0T0Z/02/8

'030T/3T/L




